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Introduction
The wheels that may lead to the United Kingdom leaving the European Union after more than 40 years of membership have been turning relentlessly since the results of the EU referendum were announced in June 2016. The effects that Brexit may have on the various areas of UK law directly or indirectly influenced by more than four decades of EU membership are presently difficult to foresee. However, the effects of Brexit on IP law in the United Kingdom will certainly be profound -simply because IP law represents the most Europeanized area of private law. 1 In addition, much vagueness and ambiguity remain over the shape and nature of Brexit. Whether a "hard," "soft" or "crash" Brexit 2 is ultimately applied will determine the extent to which UK IP law will disentangle itself from the EU IP law acquis. Since the ramifications for substantive and procedural IP law remain opaque, great uncertainty has arisen among IP right holders as to the situation post-Brexit. 3 In addition, the UK IP professions represented by the Chartered Institute of Patent Attorneys (CIPA) and the Chartered Institute of Trade Mark Attorneys (CITMA) have voiced their concerns, arguing strongly for continuing participation in European IP frameworks. 4 However, the status quo will not change for the two-year period of the so-called "Article 50 procedure," subject to any additional transition period that may be the result of the ongoing negotiations. The scope and impact of Brexit will become clearer once these negotiations have progressed, and the future relationship of the United Kingdom with the European Union will largely depend on which form of Brexit is pursued. 5 See e.g. EC, Commission, European Economic Area Agreement, [1994] OJ, L 1/3, art 1 (2) (entered into force 1 January 1994). 13 Theresa May, "The government's negotiating objectives for exiting the EU" (Speech delivered on 17 January 2017), online: <www.gov.uk/government/ speeches/the-governments-negotiating-objectives-for-exiting-the-eu-pmspeech>.
14 Richard Arnold et al, "IP Law post-BREXIT" (2017) 101:2 Judicature 65 at 65. retracted more recently, 15 which means that more clarity will be provided only when the process of leaving the European Union has advanced.
The focus of this paper is to analyze the effects of the United Kingdom's EU membership on the laws of trademarks and designs over the last decades and analyze the possible impact of Brexit. These fields of IP law are of particular interest because they have probably been Europeanized the most, and the different options of Brexit will directly impact the future of these areas of UK IP law. Additionally, the paper scrutinizes a related area of law, the law regarding GIs, because, first, GIs are genuinely a child of EU law making, and, second, they are likely to be of great relevance in future trade negotiations between the United Kingdom and the European Union. Finally, the fate of the doctrine of exhaustion and the interface of IP and competition rules in the United Kingdom will be discussed, as both aspects derive from EU rules and jurisprudence.
Trademarks European Harmonization
EU law has had a more profound impact on the national trademark laws of EU member states than on their patent and copyright law counterparts.
16
The current system of trademark law within the European Union and among its member states has been comprehensively redrafted and almost completely Europeanized by the European legislator. 17 This system is twofold: on the one hand, national trademark laws within EU member The evolution of this system warrants some explanation. Prior to the initiatives undertaken by the European Union and its predecessors, the European Economic Community (EEC) and the European Communities (EC), national trademark systems differed substantially. These differences within national laws were perceived as posing obstacles for the creation of the Single Market, a goal enshrined within the EC treaty from its inception. 20 Hence, early European initiatives to tackle this issue can be traced back to the 1950s.
21
But true momentum for European integration was provided by the European Commission's memorandum on an EEC trademark from 1976. The memorandum showcased the motives behind the initiative to harmonize trademark protection: "There is as yet, to the disadvantage of consumers, distributors and manufacturers, no common market for branded goods and thus no internal market for a substantial proportion of goods for sale."
22
The memorandum mooted the creation of a community trademark based on a regulation to ensure the free movement of branded goods. A mere approximation of national laws was held not to eliminate the barriers of territoriality. 23 The Community trademark regulation 24 was finally adopted in 1993 after some discussions as to its language regime and where its granting office supplemented by the case law of the European courts. IP cases are, indeed, a major subject of adjudication by the CJEU, as the 2016 annual report suggests, 32 and most of these IP-related cases are trademark cases. 33 The twofold approach within European trademark law, however, means that the European courts are involved in different stages of litigation. EU trademarks, which are granted by the EUIPO in Alicante, are enforced by national courts as courts of the European Union. 34 The General Court and the CJEU are directly involved in the adjudication of EU trademarks, arising from appeals from the EUIPO. 35 Additionally, the CJEU can be called upon by national courts seeking guidance on the interpretation of national provisions based on the Trade Marks Directive, through the system of preliminary rulings pursuant to article 267 of the Treaty on the Functioning of the European Union 36 (TFEU). The case law by the European courts with regard to the directive resulted in increasing harmonization of the trademark law within EU member states. This effect was increased by the fact that the substantive law in the directive and the regulation correspond to one another. As a result, decisions based on the directive can be applied when interpreting provisions of the regulation and vice versa.
37
The case law of the European courts on aspects of trademark law is not always well received by national courts and commentators. The criticism revolves around the generalist nature of the court, which lacks expertise in a specialist subject matter such as trademark law. With regard to the United Kingdom, discontent with CJEU judgments can be seen in cases such as Arsenal v Reed, 38 in which Justice Hugh Laddie held that the CJEU had overstepped its competences by making findings of fact. Bellure. 40 The case revolved around the referential use of L'Oréal's trademarks for perfumes in a comparison list for Bellure's range of smell-alike perfumes. The CJEU held that the defendant's use would amount to taking unfair advantage of the repute or the distinctiveness of L'Oréal's marks because Bellure would be riding on L'Oréal's coattails without compensation. 41 After the CJEU's decision, the trial judge in L'Oréal v Bellure in the United Kingdom expressed concerns about this interpretation, but was bound to find for the claimants. The discomfort can be explained by the fact that the dilution provisions were a controversial element provided by the Trade Marks Directive. 42 The doctrine of dilution and the action against misappropriation do not fit seamlessly within UK trademark law, which traditionally focused more on the origin function of trademarks, 43 rather than on extending to non-origin functions, such as advertising.
The Impact of Brexit
Due to the high level of harmonization in trademark law within the European Union and its member states, Brexit will have a substantial effect on trademark protection in the United Kingdom. First, Brexit would mean that EU trademark protection would no longer extend to the United Kingdom. Not even an often-mooted membership of the EEA as a form of soft Brexit would enable the unitary right to extend to the United Kingdom, 44 since the unitary effect of EU trademarks currently has effect only within the EU member states. 45 This means that millions of trademarks registered at the EUIPO 46 would no longer extend to the United Kingdom after it leaves the European Union, while the trademarks would remain valid throughout the remaining 27 member states. 47 Additionally, UK proprietors of EU trademarks would have to consider whether their trademarks were being effectively used within the European Union in the future. An EU trademark can be revoked where there is no "genuine use in the Union in connection with the goods and services in respect of which it is registered" for a period of five years and where there is no proper reason for this non-use. 48 Use just within the territory of the United Kingdom may no longer suffice to challenge a request for revocation for non-use. 49 Whether there is a possibility for current EU trademark registrations to extend to the United Kingdom post-Brexit depends largely on a future agreement between the United Kingdom and the European Union. CITMA devised a list of seven possible options that could apply with regard to EU trademarks after Brexit. 50 They range from the socalled "Jersey option," in which the United Kingdom would provide a piece of legislation declaring EU trademarks as having effect in the United Kingdom, to the "Conversion model" 51 of converting current EU trademarks into national trademark registrations.
52
The European Commission's position is that holders of an EU trademark should be provided with "an enforceable intellectual property right in relation to the United Kingdom territory, comparable to the right provided by Union law." 53 Aside from the fate of EU trademarks, leaving the European Union would mean that UK courts would cease to be EU trademark courts 54 and could no longer be called on to enforce EU trademarks. 55 Additionally, rights of representation for trademark attorneys based in the United Kingdom before the EUIPO and the EU courts would require attention, since these are limited to those practitioners qualified and having their residence within the EEA.
56
CITMA has strongly urged that the rights of representation should continue post-Brexit. The uncertainties surrounding the future effect of EU trademarks in the United Kingdom could be the reason for an increase in national trademark registrations at the UKIPO. 58 Despite the great degree of harmonization that has been achieved so far, users of the system ought to acknowledge that some significant divergences between the EU trademark system and that of the United Kingdom remain. Applicants at the UKIPO, for instance, must demonstrate the use or the bona fide intention to use the trademark, while this is not necessary before the EUIPO. 59 Additionally, applicants for a UK trademark would need to show such use within the United Kingdom, and not just anywhere within the European Union, as under the EU trademark system. Conversely, this means that UK applicants who seek to expand their business into the continental European market could not rely on consumer recognition within the United Kingdom to receive an EU trademark. 60 Beside the uncertainties that Brexit would create surrounding the future of EU trademarks within the United Kingdom, Brexit would also impact the United Kingdom's national trademark system. The extent of this effect would depend on what form of Brexit is finally taken. The current white paper on the Great Repeal Bill 61 foresees that current statutory trademark law would remain as is. 62 This would mean that the wording of the UK Trade Marks Act 1994, which derived from EU legislation, would remain unchanged. The UK Parliament, however, would be able to amend the law as it sees fit without considering future developments within the EU trademark acquis. Depending on what type of Brexit is finally pursued, the United Kingdom may decide not to implement the recent Trade Marks Directive, which introduces some significant changes to the substantive law within EU member states. 63 For instance, the directive amends the functionality rules that bar from registration signs that consist exclusively of the shape of the goods that results from the nature of the goods or is necessary to achieve a technical result or gives substantial value to the goods. In the future, the functionality rules will extend to include characteristics other than shapes. 64 Additionally, the directive amends the "own name" and "descriptive" use defences -the former being limited to names of natural persons and the latter arguably being broadened. Design. The laws within the member states differed quite substantially at that time as to the scope and form of protection for industrial designs. As with the situation within trademark law, the belief was that these inconsistencies would impair trade between member states, thus distorting competition, and that uniform rules would help to alleviate this problem.
79
The European Commission published the "Green Paper on the Legal Protection of Industrial Design" 80 in 1991. The paper mooted the creation of an autonomous community-design right and finally established two instruments. On the one hand, the Design Directive was set to harmonize national registered design rights. On the other, an autonomous and unitary Community right with regard to registered and unregistered designs was created. 81 The Design Directive was implemented in the United Kingdom by an amendment to the Registered Designs Act 1949. 82 As mentioned, the directive did not affect national unregistered designs, 83 which are regulated within part III of the Copyright, Designs and Patents Act 1988.
84
The Impact of Brexit Similar considerations with regard to trademarks can be applied to the situation of Community-registered designs post-Brexit, since their protection does not extend to non-EU member states.
85 CITMA, again, provided a set of possible scenarios with regard to registered EU designs, largely resembling those provided for EU trademarks. 86 The fate of registered UK designs that derive from the Design Directive A genuinely different situation arises with regard to unregistered Community designs, for which the right automatically subsists when the design is first made available in the European Union.
87
After Brexit, when such a design is made available within the United Kingdom, it will no longer attract protection as an EU unregistered design right, but could be regarded as a UK unregistered design right. Since unregistered designs were not harmonized as their registered counterparts were, differences would remain between the protection provided to unregistered designs in the European Union and the United Kingdom. On the one hand, the UK right lasts significantly longer (15 years in comparison to three years), 88 but it does not protect surface decorations, 89 unlike the Community counterpart, on the other hand. 90 The protection for combinations of patterns and ornament surface decoration, however, proved to be useful for the fashion industry, 91 although copyright law may provide supplementary protection.
92 Additionally, the eligibility requirements under the UK unregistered design regime are more stringent than under the Community unregistered design right, which may make it necessary for current users to register for design protection within the United Kingdom.
93 All these issues warrant thorough consideration for the post-Brexit scenario.
Both aim at protecting certain agricultural products and foodstuffs, deriving from particular geographical locations, that possess certain characteristics. Currently, both are protected as protected geographical indications (PGIs) and protected designations of origin (PDOs) within an EU regulation. 94 This framework is part of the EU agricultural policy, as the production, manufacture and distribution of agricultural produce and foodstuffs play an important role within the European Union's economy. 95 The protected designations are protected first and foremost against any false or misleading use of the indication. by PDOs and PGIs post-Brexit. Supplementary protection could be provided by the common law action of "passing off." An extended form of this action allows groups of producers to file an action alleging misrepresentation by other traders. The producers of champagne used passing off successfully against producers labelling their beverage as "Spanish Champagne." 100 However, the scope of protection provided by passing off cannot be compared with that provided by the current system through registration as PGIs or PDOs, in which not only confusingly similar designations, but also designations that merely evoke the registered PGI or PDO, can be enjoined.
101
A successful claim of passing off, on the other hand, requires the claimant to demonstrate that there is a misrepresentation, meaning that consumers must have relied on the misrepresentation when purchasing the goods of the defendant. The European Commission, on the other hand, holds that "there is currently no domestic legislation in the United Kingdom on the protection of designations of origin and GIs as well as on other protected terms in relation to agricultural products." 110 Otherwise, the United Kingdom could provide a provision similar to article 22 of the TRIPS agreement within its law to be compliant with the agreement. This, however, may not prove sufficient, as any post-Brexit agreement with the European Union would be likely to include the protection of PGIs and PDOs. In the past, the European Union has placed great emphasis on its protection of PGIs and PDOs within its trade negotiations, 111 due to their financial value to producers, and has been successful in exporting its norms on many accounts.
112 An example is the recently negotiated and finalized CETA with Canada.
113 Consequently, the European Commission has said in a recent position paper that the United Kingdom should put "in place, as of the withdrawal date, the necessary domestic legislation" for the protection of PDOs and PGIs and that "such protection should be comparable to that provided by Union law."
114 This could mean that the United Kingdom might become a member of the Geneva Act of the Lisbon Agreement, 115 negotiated under the auspices of WIPO, which extends to GIs, aside from appellations of origin. The Geneva Act aims to broaden membership of the agreement by, inter alia, bridging the different approaches between common and civil law countries in protecting geographical names. 
The Interplay of IP and Competition Law
The interplay between EU competition law and IP law is important with regard to the exercise and enforcement of IP rights.
117 Superficially, both fields of law appear to have different aims -IP creates exclusive rights, while competition rules are intended to open markets. However, it is commonly held that both fields aim at enhancing consumer welfare, albeit by different means.
118
The relationship between IP and competition law within the European Union has constantly expanded since the creation of the EEC. Again, a main driver for this development was the logic of increasing integration of the Single Market.
European courts observed early on that national IP rules would impair the creation of the Single Market, which led European legislators to harmonize national IP laws to provide unitary IP rights. However, even earlier case law of the European courts 119 dealt with the conflict between IP rights and the competition rules of the EEC.
120
The EEC treaty did not touch on national regimes on industrial and commercial property 121 and left the existence of IP rights under the competence of the national law of member states. 122 The European Union and its predecessors, on the other hand, had exclusive competence to legislate over such competition rules that are deemed necessary for the functioning of the internal market. 123 The exercise of IP rights, however, would fall under the shared scrutiny of the European Union and its member states, 124 which would pave the way for applying EU competition rules to the exercise of IP rights.
Articles 101 and 102 of the TFEU, 125 which constitute the core of EU competition law, have increasingly been used to sanction certain anti-competitive behaviours of IP right holders. Article 101 prohibits restrictive agreements that could prevent, restrict or distort competition within the internal market. In order to not restrict useful technology transfer agreements by this provision, the European Commission regularly provides for technology transfer block exemption regulations that specify which agreements would not fall foul of article 101 of the TFEU. 126 The idea behind the exemption is that technology transfer agreements would "improve economic efficiency and are procompetitive."
127 Preventing the abuse of a dominant position in the market is the goal of article 102. In the IP context, such abuse can, under certain circumstances, occur when a dominant undertaking refuses to license an IP right to a competitor.
128
Subject to any transitional agreements, Brexit will have a profound effect on this area of law. First, the substantive provisions within the UK Competition Act 1998 129 are based on EU competition law provisions.
130
In addition, section 60 of the Competition Act 1998 mandates that the interpretation of the act's provision ought to be "consistent with the treatment of corresponding questions arising in Community law in relation to competition within the Community." 131 Therefore, if a soft Brexit occurs, it can be expected that UK competition law practice would closely follow developments within EU practice. If, however, a hard Brexit is pursued, then it could be likely that section 60 of the UK Competition Act 1998 would be repealed to sever all remaining links to the European acquis 132 and, in particular, to the developing case law of the CJEU, as the court has been a main protagonist in the development of the interface between IP and competition law. Again, the extent of the exact impact remains opaque.
Finally, the future of the so-called "Euro defences" warrants attention. Defendants in IP infringement cases could argue that a positive finding of infringement would be a violation of articles 101 or 102 of the TFEU.
133 Such defences can be seen in cases concerning standard essential patents.
134
Brexit could undermine the defence's logic as stemming from the TFEU. Since the respective provisions of the chapter I and II prohibitions within the Competition Act 1998 135 mirror the TFEU's articles 101 and 102, a similar application in the future could, however, be applied.
Exhaustion
The doctrine of exhaustion would need to be reassessed after Brexit. This doctrine was developed by the case law of the CJEU as a response to the potential conflict of national IP rights and the fundamental principle of free movement of goods, 136 which is now contained within article 34 of the TFEU. To avoid a clash of IP rights with this fundamental freedom, the court held that once a product is placed on the market with the consent of the IP right holders, the right holders are no longer able to prevent further circulation, meaning that the rights have been exhausted. 137 This doctrine has found its way into EU IP legislation 138 and applies to states within the EEA, pursuant to protocol 28 of the EEA agreement. 139 This means that IP rights are no longer enforceable where, subject to certain exceptions, the products in question were put onto the market in the EEA by the right holder.
If the United Kingdom chooses the hard Brexit option, it would be free to apply whichever regime of exhaustion it wishes to pursue. The TRIPS agreement specifically leaves this matter largely to the discretion of WTO member states. 140 The United Kingdom could readopt the old rules in which it applied a regime of international exhaustion for trademarks and UK-only exhaustion for copyright.
141
If the United Kingdom were to apply a regime of international exhaustion, this would permit the importation of goods that have been placed onto the market anywhere in the world. This option would be in line with the ambitions of those who wish to make the United Kingdom a hub for global free trade post-Brexit and is said to benefit consumers due to lower prices for imported goods.
142
A system of national exhaustion, on the other hand, would arguably benefit IP right holders, as they would retain more control over the flow of their goods; as well, it would allow for more market segmentation.
143 It is therefore likely that affected industries would lobby for the latter option.
144
Should, however, the United Kingdom remain within the EEA, the current system would remain unchanged; the specific framework very much depends on the outcome of the Brexit negotiations.
Conclusion
This paper has shown the potential ramifications of Brexit on trademark and design protection, as well as on the fate of GIs. These areas require attention in order to provide right holders with legal certainty. But leaving the European Union will also require looking at the enforcement measures that were provided under the umbrella of the European Union, such as the EU regulation on customs enforcement of IP rights, 145 as well as the institutional support from the EUIPO and the European Union Agency for Law Enforcement 
Cooperation.
146 On the other hand, some flexibility in UK IP policy making can be attained after Brexit, as, for instance, in relation to the exhaustion regime.
As seen, EU law has had a profound impact on national IP laws within EU member states and has additionally provided for unitary IP rights within the European Union. The main driver for harmonizing IP rights in Europe was the detrimental effects that national IP rights would pose for the integration of the Single Market.
147 This logic would no longer apply after a hard Brexit, and IP law in the United Kingdom may develop in whatever way it may wish, subject to current international obligations. Even in such a case, it can be assumed that the United Kingdom would follow emerging trends within EU IP law. In addition, industry and professional bodies seek a close relationship with the current European frameworks; a total breakup does not appear likely.
More fundamentally, EU law and, through this, the impact of continental legal systems on the United Kingdom, have challenged the traditional approaches within UK IP law. This can be seen within copyright law, where the CJEU has arguably altered the traditional UK approach to assessing the originality of a work.
148 But it would be incorrect to say that the effects were only one-directional. The United Kingdom, with its traditional approach of protecting trademarks only against confusion, has been a moderating factor with regard to the scope of European dilution. 149 To this extent, the integration of IP laws within the European Union has been a fascinating and challenging project of a growing and expanding relationship and crossfertilization. In the past, the impact of the UK approach to IP protection has been as an influential and authoritative voice within this project. Since the relationship was not always easy, notably with respect to trademark law, it remains to be seen which way the European Union's IP regime will go, once it loses its major common law jurisdiction with its often-pragmatic approach. For the United Kingdom, the hope remains that whatever form Brexit will take, if it actually occurs, it will not lead to a more inward-looking approach. This paper examines the areas of patent law and copyright law in the context of Brexit. Although neither area of intellectual property (IP) is fully harmonized, the United Kingdom's exit from the European Union could nonetheless have a sizable impact on both sets of rights. For patents, Brexit could lead the United Kingdom to diverge from EU principles on biotechnology and supplementary protection certificates, and also puts the United Kingdom's role in the new Unified Patent Court system into doubt. In the area of copyright, the United Kingdom could use Brexit as an opportunity to move away from EU standards, including the key definitions of originality and parody. Ultimately, however, this paper argues that the slogan "take back control" is unlikely to lead to dramatic changes in the IP field. Both the European Union and the United Kingdom will likely seek to retain a great deal of regulatory convergence and cooperation over IP. and can be found in better bookstores and through online book retailers.
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